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PREFACE. 



The Jurisdiction of the English Court of Chancery took its 
rise from the inadequacy of the simple rules of the Common 
Law, to meet the exigencies of civilization and commerce, 
and it has now been exercised for more than four centuries. 
When the Independence of the United States of America 
was declared, an attempt was made to consolidate their 
Courts of Common Law and Equity, by giving the Circuit 
Courts of the respective States equal Jurisdiction over Equity 
and Common Law cases ; but the expectations of the great 
men then legislating for America have not been realised. 
Greater evils have been found to result from the union of 
the two Jurisdictions into one, than had been previously 
found in their separate exercise, and accordingly a return 
has been had, in a great measure, to the separation of the 
two Jurisdictions. 

This re-assimilation of the American to the English 
Courts has revived or confirmed their interest in the pro- 
ceedings of our tribunals, and, at the present time, the 
determinations in our Courts of Equity are eagerly watched 
by the American jurists ; and in return, to two of their judges 
(Chancellor Kent and Mr. Justice Story) we are indebted 
for some of the most valuable works to be found amongst 
our Law Treatises. The latter great writer gives us the 



VI PREFACE. 

following comprehensive summary of Equity Jurisdiction, in 
a work which is a monument of his industry and research, 
his " Commentaries on Equity Jurisprudence/' vol. i. p. 26 : — 
" Perhaps the most general, if not the most precise descrip- 
tion of a Court of Equity in the English and American sense 
is, that it has jurisdiction in cases of right, recognised and 
protected by the municipal jurisprudence, where a plain, 
adequate, and complete remedy cannot be had in the Courts 
of Common Law. The remedy must be plain : for, if it be 
doubtful and obscure at law, Equity will assert its jurisdic- 
tion. It must be adequate ; for if at law it falls short of 
what the party is entitled to, that founds a jurisdiction in 
Equity. And it must be complete ; that is, it must attain 
the full end and justice of the case. It must reach the 
whole mischief, and secure the whole right of the party in a 
perfect manner, at the present time and in future; otherwise 
Equity will interfere, and give such relief and aid as the 
exigency of the particular case may require. The jurisdic- 
tion of a Court of Equity is, therefore, sometimes concurrent 
with the jurisdiction of a Court of law; it is sometimes 
exclusive of it; and it is sometimes auxiliary to it." 

And on another occasion, the same great Judge thus spoke 
in eulogium of the principles of that Court : — " The principles 
of Equity are of a very enlarged and elevated nature. They 
are essentially rational, and moulded into a degree of moral 
perfection which the law has rarely aspired to. The argu- 
ments in Courts of Equity abound with new views and 
elementary discussions. They present strong and brilliant 
contrasts to some of the perplexed notions of the old Common 
Law; and not unfrequently confirm and illustrate doctrines 
strictly legal, by unfolding new analogies, and expounding 
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the nature and limits of principles, in a manner full of 
instruction and interest/ 1 — Tract on the History, $c, of the 
Law. Edin. edit., p. 44. 

No pains, no expense, can be too great in removing the 
obstructions in the way of the suitor, in his approach to the 
Temple where Justice thus commendably sits enshrined, or 
in procuring him an audience, and this ended in securing to 
him, with due expedition, that benefit to which Justice de- 
clares that he is entitled; and the experience of the United 
States having established that it is not by the amalgamating 
of the jurisdictions of Common Law and Equity, that suits 
appertaining to the Equity jurisdiction can be either satisfac- 
torily or expeditiously disposed of, the necessity becomes 
more marked and obvious, of diligently revising the whole 
r practice in Chancery, and of making it continuous, uniform, 

and compact, instead of being, as at present, desultory, 
irregular, and disjointed. 

I conceive it to be quite clear that this reformation of the 
practice must, and will, be forthwith undertaken in good 
earnest; and in the humble hope of assisting in so great 
and laudable an undertaking, the following pages have been 
written. 
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DELAYS IN CHANCERY 

CONSIDERED. 



Delays in the Court of Chancery have been so long experi- 
enced that they have grown into a proverb, and the only 
variety that strikes an enquirer into the charges produced 
and reproduced against the Court is, that sometimes the cause 
is ascribed mainly to the Head of the Court — sometimes to 
the Masters — and sometimes to the Practitioners. 

Before the passing of the late Act for the appointment of 
two additional Vice-Chancellors, — there being at the time an 
appalling list of Causes set down and waiting to be heard, — 
the tide of public opinion ran against the sufficiency of the 
judicial strength of the Court, and it was fondly hoped that 
the appointment of additional Judges would rescue the Court 
from the obloquy which had so long attached to it. It is true 
that very many in the profession shared in this opinion, but 
others were not wanting to predict, that unless corresponding 
facilities were given in the Master's Office, the Suitors in 
general would not derive benefit from the change — on the con- 
trary, the evils of the delays, at other times attributed to the 
Master's Office, but then less strongly felt than the delay in 
hearing causes, would be necessarily aggravated. 

It was with a just perception of the whole truth, that Lord 
Langdale thus expressed himself in his speech in the House 
of Lords, on Chancery Reform, in the year 1836 : — 

In the Court of Chancery there are many causes of delay besides the 
want of judicial power, and those causes of delay ought to be most carefully 
examined with a view to remove them if possible, or to diminish their effect 
where they cannot be removed. 

B 



And Mr. Pemberton, in his speech in the House of Commons 
in the year 1840, on the re-commitment of the Bill relating 
to the appointment of additional Judges in Chancery, thus 
observed : — 

I will venture, with the permission of the House, to offer some observa- 
tions on the evils which appear to me to exist in the Court of Chancery, and 
to be capable of correction without the appointment of additional Judges, 
or any alteration in the Court of Exchequer. In order that the House may 
judge how far the Bill now before us is adequate to remove these evils, or 
how far it may be necessary for the House to arm the Committee with 
additional power to make it adequate to the purpose. (Printed speech, 
page 11.) 

And at the close of his remarks upon the defective system 
existing in the Master's Office, Mr. Pemberton adds : — 

Sure I am, that unless the most searching enquiry is made into the exist- 
ing evils of the present system of the Court of Chancery, in whatever 
quarter they may be found, that scandal and opprobrium will never be 
removed from the Court, which all connected with it, must be anxious to 
shake off. 

The "careful examination" thus enjoined by LordLangdale, 
and the " searching enquiry" thus urged by Mr. Pemberton, 
were not undertaken. The Act for appointing two additional 
Judges was passed ; two Judges have been appointed under 
it and have disposed of the long arrear of causes : but are 
the " scandal and opprobrium" removed? are the expense and 
delay with which the Court of Chancery was formerly charge- 
able, now at an end ? Alas ! no. Suitors in causes not of 
an administrative character have been benefited — they 
sought and have obtained a judicial determination, and their 
cases are really disposed of. But of the 700 causes then 
waiting to be heard, from 150 to 200 are waiting their turn 
in the Master's Offices, and will have to re-appear before the 
Judge to be finally disposed of on further directions at some 
uncertain but distant date. The evil as to these causes is 
therefore changed, but not removed ; so that addition to the 
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Judicial strength of the Court is not every thing — there must 
still he the "general and searching enquiry" into all the 
causes of delay in Chancery, recommended by Lord Langdale 
and Mr. Pemberton, and the befitting remedies must be 
applied with a bold and unshrinking hand, if the Court is 
ever to become a refuge for the injured suitor. 

Besides, there is every inducement at the present time for 
all experienced practitioners to co-operate in the perfecting 
of the practice of the Court, whilst the temporary powers 
conferred upon the Lord Chancellor, by the Act of the 3rd 
and 4th Vic. cap. 94 (amended by the 4th and 5th Vic. 
cap. 52) are still subsisting. 

By the first section of the former Act, the Lord Chancellor, 
with the advice and consent of the Master of the Bolls, or 
the Vice-Chancellor, is empowered by any Rules and Orders 
to be from time to time made, within five years from the 
passing of the Act (i.e. from the 10th August, 1840) — 

To make such alterations as may seem expedient in the form of Writs 
and Commissions, and the mode of sealing, issuing, executing, and return- 
ing the same, and also in the form of and mode of filing Bills, Answers, 
Depositions, Affidavits, and other proceedings, and in the form and mode 
of obtaining Evidence, and generally in the form and mode of proceeding 
to obtain relief, and in the general practice of the Court, with relation 
thereto, and also in the form and mode of proceeding before the Masters, 
and in the form and mode of drawing up, entering, and enrolling Orders 
and Decrees, and of making and delivering Copies of Pleadings and other 
proceedings. 

And by the second section it was enacted — 

That such additional Officers, Clerks, and Messengers, in any of the 
present or future Offices of the Court, as the Lord Chancellor, with the 
advice and consent of the Master of the Rolls, and the Vice-Chancellor, or 
one of them, shall determine to be necessary and proper, shall and may be 
from time to time appointed. 

From these clauses it will be seen, that the Lord Chancellor, 

in conjunction with the Master of the Bolls, or the Vice- 

b 2 
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Chancellor, possesses very extensive powers for the re-model- 
ling of the pleading and practice in the Court of Chancery, 
and it would be a cause of just regret hereafter, if, through 
the lukewarmness of the profession, the opportunity now 
afforded were suffered to pass by unimproved. 

It is a popular notion that Solicitors profit largely by 
delays in Chancery. Nothing can be more erroneous. Delay 
in bringing the suit to a close is nearly identical with delay 
in payment of costs ; and the consequence of delay in Chan- 
cery to country practitioners is in many instances worse 
than a total loss, and to them at least, with the court fees, 
counsel's fees, and agency charges, and loss of interest, 
Chancery practice upon the present system, under the most 
favourable circumstances, cannot prove an El Dorado. It 
is proper that this should be rightly understood, because 
they who have a pre-conceived opinion that practitioners are 
interested in upholding the present system of delay, will be 
slow to believe that the latter are sincere and zealous in 
their desire to get rid of it. 

Having thus premised, I will proceed to show from the 
recorded opinions of eminent and experienced individuals, 
which I will place in juxtaposition, the sources and con- 
sequences of delay; interspersing, as opportunity serves, 
what appear to me to be the appropriate remedies. I 
take it for granted, that there will be much unwillingness 
in high places, to come before Parliament shortly with 
any plans, which should require the dismissal of officers, 
and the awarding of large sums in compensation ; and 
that those who possess the power will listen more readily to 
practical suggestions for improving existing practice, and 
which they can carry into effect as soon as satisfied of their 
desirableness and efficiency, than sanction any new plan, 
however theoretically perfect, which should entail upon the 
Court organic changes or expensive consequences. Under 




this impression, I shall restrict myself to the consideration 
of such alterations as are attainable under the Act of 1840. 

In the consideration of delays, however, there is a very 
wide distinction between time, even a long interval of time 
devoted to the preparation and conducting of a cause, and 
delay, in the sense in which it is applied to the Court of 
Chancery. By the former, I understand a reasonable portion 
of time allowed to the respective suitors, either for active 
proceeding or for deliberation, upon the steps taken by the 
opposite party. Anything beyond this is delay, and delay 
which not only the profession, but the whole kingdom are 
interested in repressing; for the multiplied mischiefs of delay 
are thus strongly, yet accurately depicted by Lord Langdale, 
in his speech in the House of Lords, to which I have before 
adverted. See the Mirror of Parliament for 1836, p. 1855. 

The evils of delay are greatly increased by the collateral effects which 
result from it. Delay begets delay. In the course of time supplemental 
facts arise — parties die, or change their relative situation. New parties 
interested in the property come into existence — interests devolve or are 
transmitted, and various dealings with the property take place. Every 
event may, and often does, become a source of fresh litigation and fresh 
delay. Bills of revivor and supplement, and repeated interlocutory appli- 
cations, are the consequence, and in their turn become the causes of 
additional delay and increased expense. The delay, united with its attendant 
expense, tends to shut the door of justice. The man whose violated rights 
require the aid of the law, and who ought to find redress in the Courts, is 
deterred by the delay and the expense. The wrong doer sits in tranquillity, 
and triumphs : nay more, the same state of things which discourages bond 
fide litigation, encourages maid fide litigation, and invites the wrong doer 
himself into Court. 

Such being the deplorable consequences of delay, let us 
see in what quarters delays may originate. 
They may arise, — 

From the procrastination of the Judge; 
Or, of the Register; the Examiners; the Masters; or 
the Accountant- General; 



Or, of other Officers attached to the Court ; 

Or, of the Counsel ; 

Or, of the Solicitors; 

Or, without the fault of any of these parties, they may 
proceed from defects in pleading and practice. 

Or, from old usages still observed in the Offices, of 
keeping scattered Holidays ; 

And as from any one of these sources singly, so from 
all or any of them in conjunction. 
The sources of delay being so numerous, the real question 
is, whether, in addition to improvements in pleading and 
practice, a system could not be devised, which might induce 
all the abovenamed functionaries, in their respective spheres, 
to co-operate in the accelerating and winding up of a suit, 
instead of separately contributing as at present to its protrac- 
tion. Any system, however, to be effective and permanent, 
must be founded upon a just estimate of the capabilities of 
ordinary men. If there be any unreasonable exaction of 
industry — any excessive taxation of time, or ability, or 
strength, the system would destroy itself; at the same time, 
whatever the system may be, it must be one which shall 
countervail man's natural tendency to procrastination. The 
most industrious man in the profession, from the highest 
rank to the lowest station, is led to postpone until another 
day that which is not pressing, if something new is brought 
to his notice, and his immediate attention is urgently invited 
to it; and of all things, that which by a sort of common 
consent in the profession appears to be least pressing, is a 
suit in Chancery which has passed through its infancy, (when 
the anger of litigants is keen,) and has reached that state of 
maturity in which the name of the cause has become familiar, 
and passes glibly over the tongue. 

In order to estimate rightly the establishment of such a 
system, it will be convenient to enquire into the parts of a 
suit in which delays most prominently develop themselves. 



A suit in Chancery which runs its usual course passes 
through three important and well-defined stages. The first 
stage extends from the filing of the Bill until the cause is at 
issue and is set down for hearing. The second is from the 
setting down of the cause until hearing and decree. The 
third stage is from the decree until the final disposing of the 
suit. Until lately, all the three stages were nearly equally 
instrumental in affixing the stigma of delay upon the Court of 
Chancery. The second stage is no longer an opprobrium to 
the Court — by the addition of the two Vice-Chancellors causes 
can now be heard in a reasonable time after being set down ; 
but the first and third continue to be justly obnoxious to the 
old accusation. 

In the first stage it has hitherto been considered that 
suitors might be left to themselves — that if the plaintiff were 
anxious to obtain an answer to his Bill, he would learn from 
his solicitor when the answer would be due ; and when the 
time had arrived, if the answer were not forthcoming, that he 
would haunt his solicitor, until, by attachments and the suc- 
ceeding processes of contempt, he had exacted it. On the 
other hand, that if the defendant had put in his answer, and 
was confident of establishing a defence, then he would learn 
what leisure the law allowed the plaintiff for consideration; 
and when that was expired, he would, by equally persevering 
attendance upon his solicitor, secure the dismissal of the Bill, 
or compel the plaintiff to proceed. And the same observa- 
tions will apply to an amended Bill, and to the answer to an 
amended Bill, and to every step in the suit, until set down 
for hearing. But such is not the case when the cause has 
reached the third stage, and has been heard, and the plaintiff's 
right to some sort of redress has been primd facie made out, 
and a reference has been made to the Master for the guidance 
of the Court in a matter of detail. The defendant cannot 
then dismiss the suit for the plaintiff's neglect : if he wish to 
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end it he must himself apply to prosecute the enquiry directed 
by the Court, and which ought to have been undertaken by 
the plaintiff. In the first stage each party has some control 
over the proceedings: in the last stage the defendant is 
nearly powerless. 

It is now, even in a strong case, difficult, (says Mr. Field, Observations, 
p. 49,) to take the prosecution of a cause from a dilatory plaintiff. The 
Master says, I will try him once again, and so on every time you apply. 
And besides, it is a sort of personal attack on the opposite solicitor, and 
therefore a very obnoxious thing to apply for. 

So that if the plaintiff's solicitor will not. proceed, the 
defendant's solicitor rarely attempts to coerce him, because it 
is considered an invidious proceeding to do so; and if a 
sense of what is due to his client should induce him to over- 
come this feeling, the Master discourages his application, and 
things remain just as they were ; for the Court, that is to say, 
the Judge, exercises no superintendence over causes, and 
when it directs a reference, never looks or enquires whether 
it is prosecuted or not. The Court of Chancery is passive, 
not active ; and not only is the Court passive, but it cannot 
listen to complaints of delay in the Master's Office. Until 
the Master makes his report, no one has an opportunity of 
calling the attention of the Court to the case ; and when the 
report is made, the suitor is confined to the report itself. 

It is said that to the unhappy there is left the luxury of 
complaint ; it is not so, however, to the unhappy defendant, 
who is delayed in the Master's Office : the Master will not 
hear him, and he cannot bring his grief before the Court. 

Here, then, in the last stage of a cause, we may expect to 
find, and we shall find, the principal seat of delay ; and, al- 
though much may undoubtedly be done to accelerate a cause 
in its first stage, yet it is to the watchful superintendence of 
the Court itself over the causes depending there, throughout 



every step, and particularly in the Master's Office, that we 
must look for any real and effective reform. 

It is not to be supposed, however, that this step-dame 
indifference in the Court to which I have just adverted; this 
glaring want of superintendence over, and care for, the causes 
which have reached the third stage, has been overlooked by 
those who have endeavoured to put a stop to delays in the 
Court of Chancery. For such is by no means the case. 
Mr. Miller, in his " Enquiry into the Civil Law," published 
in 1825, says, (page 217,) 

" It is directed by the 22nd of Lord Coventry's orders, which were issued 
in 1635, that ' the Register shall, within ten days after the end of every 
term, certify to the Lord Keeper what references depend in the hands of 
any Master, and how long they have depended ; that if any of these have 
depended very long, the Court may require an account thereof from the 
Master, and quicken him to a speedy dispatch.' " " Though this appears," 
continues Mr. Miller, " by a reference contained in the same page, to have 
been thought ' an ancient and useful practice, 1 it has for a long period been 
suffered to fall so completely into disuse, that even its existence has almost 
been forgotten. Lord Eldon proposes to attain the same end by a some- 
what different plan. He is reported to have said, he thought * it would be 
a very wholesome measure, if the Master was to certify every half year 
what has been done in every cause before him ; and in the causes in which 
little has been done, to state whose fault that has been. The Court would 
see better than it has lately done who ought to be blamed/ " (New Times 
of April 3, 1824.) " Whether one or both of these returns," resumes 
Mr. Miller, " should be required to be made, beneficial consequences 
could not fail to ensue. They would impose a check at the same time upon 
Judges, Masters, Registers, and Solicitors, because they would form 
authentic documents which would always be within the reach of the public, 
and would of themselves form conclusive evidence of any neglect which 
might exist in the administration of justice." 

Lord Brougham, too, sought to obtain this superintendence, 
as it should seem, so far back as 1833, by introducing into 
an Act which he got passed, relating to the Court of Chancery, 
{3rd and 4th Will. IV., c. 94,) the following sections : — 
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And be it further enacted, that each of the said Masters in Ordinary of 
the High Court of Chancery, shall, within the first four days of Michaelmas 
Term, in each and every year, present, or cause to be presented, to the 
Lord Chancellor, a report in writing, under the hand of such Master, stating 
the days on which he shall have attended at his office for and during the 
twelvemonth preceding such return, in the performance of his duty, speci- 
fying the number of hours occupied in each of such days' attendance, as 
aforesaid; and further, that each such Master shall annex to such his report, 
a list, or schedule, to be signed by him in like manner, of the several causes, 
petitions, or matters, of every description, then pending in his office, show- 
ing the then state and stage of the same, respectively, designating each 
cause, petition, or matter, by the name or names of the party or parties 
thereto, or some of them, with the name or names of each solicitor engaged 
therein, and thereupon it shall be lawful for the said Lord Chancellor to 
make and issue such order for filing, or depositing, and otherwise giving 
publicity and access to such list or schedule, as he in his discretion shall 
think fit. 

I have carefully looked through the four volumes of Lord 
Brougham's published speeches, as well as the Mirror of 
Parliament for 1833, to ascertain the precise object his Lord- 
ship had in view by this clause, but I do not find any explana- 
tion given of it. 

Lord Brougham continued to hold the Seals during two 
Michaelmas Terms after the passing of this Act, and yet it 
does not appear that any return was made under it, whilst 
his Lordship was at the head of the Court. If any were 
made, publicity was not given to it. 

Mr. Field, at page 43 of his " Observations/' (published 
seven years afterwards,) says — 

Lord Brougham's Act seems to have contemplated a supervision of the 
kind to which I have referred, as it directs an annual return to he made by 
the Master to the Lord Chancellor, as to the business in their offices. But 
as the same Act takes away from the Lord Chancellor the appointment of 
the Masters, and gives to no superior authority the power of removing 
them, or of providing additional assistance, if required, for their offices, it 
does not appear what object is to be answered by these returns. For any 
benefits to the Suitors, they have proved a dead letter. 
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Thus much, then, seems to be clear, that if Lord Brougham, 
backed by an Act of Parliament, failed to accomplish that 
superintendence over the Master's Offices, which the clause 
above cited would indicate, a reform will never be effected 
there by a coup-de-main, — the whole proceedings in the 
Master's Offices must be conducted under the eye, as it were, 
of the Court, and the Court must assure itself, by untiring 
and systematic watchfulness, of the regularity and continuity 
of the proceedings of its Masters. 

To proceed, however, with what others have recommended 
in the way of efficient superintendence over causes in Chancery. 

Before the two additional Courts were constituted, and 
whilst the question of the re-modelling of the judicial duties of 
the Lord Chancellor were under discussion, Lord Langdale 
recommended that a Lord Keeper should be appointed, to 
whom all the political functions of the Lord Chancellor should 
be transferred. That he should have no judicial power, but 
should act as Minister of Justice, and be responsible for the 
appointment of judges and magistrates, and should superin- 
tend the progress of legislation ; and that, subordinate to him, 
an officer should be appointed to superintend the progress of 
causes, and to report to the Lord Keeper, as Minister of 
Justice, upon any neglect that might be complained of; and 
that to the Lord Keeper might be thus committed the super- 
intendence over the general orders, from time to time, made 
by courts of justice for the regulation of their practice and 
pleading. (Mirror of Parliament for 1836, p. 1861.) 

Much less has been lately said as to the separation of the 
political and judicial functions of the Lord Chancellor; and 
perhaps the appointment of the two new Equity Judges, which 
has so greatly augmented the judicial power of the Court, has 
assisted in withdrawing attention from the subject; and if 
great changes in the constitution of the Court depend upon 
clamour from without, then such a change is not likely to be 
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immediately undertaken. But if it were otherwise, I think 
there would be very grave objections to the vesting of this 
power of supervision over the Courts in two individuals, 
neither of them possessing any judicial power there. It 
would be contrary to human nature, that a stranger, as it 
were, should be making his daily visits to detect the negligent 
without exciting jealousy and ill-will, and these will never be 
found to be good co-operatives in any great measure. 

Mr. Field, in his Observations, page 43, thus speaks of 
superintendence : — 

Throughout the whole Court and offices, the leading difficulty in the way 
of amendment will he found to he, that there is no responsibility in the 
Court, or, which would be better, in one of the permanent Judges of the 
Court, for supervising the workings of the offices and practice, nor any 
power in the Court to remove officers or to increase their number, or to 
alter the mode in which the officers transact the business, without going to 
Parliament. The Master of the Rolls is the head Master ; — why should 
not he be responsible for the system of business, the strength in the offices 
and the habits in the officers being such as will give the suitors every 
facility ? If a permanent Judge were answerable, he could not let matters 
remain as they are. Now, we have no superintending authority to com- 
plain to, or to complain of. Responsibility rests on the abstract Court of 
Chancery alone. 

I differ from Mr. Field, where he considers that the 
Master of the Bolls, or any single Judge, should have this 
task of superintendence imposed upon him : in the rest of his 
observations on this head I fully coincide. 

Mr. Field has since, in a review of a pamphlet attributed 
to Mr. Senior, recommended the entire abolition of the office 
of Master in Chancery, and, as a substitute, has proposed 
that the judicial business hitherto appertaining to the Master 
shall be exercised by an Equity Judge sitting at chambers; 
the purely administrative part of the business being transacted 
by an officer like the Master's Head Clerk, under the imme- 
diate direction of the Judge. If a system of Chancery Officers 
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were now to be established for tBe first time, Mr. Field's 
suggestion would deserve very great consideration; still there 
would be reason to apprehend that the Judge's Head Clerk 
would by degrees grow up into a Master : on this account, 
and as his plan would necessarily involve a great organic 
change in the Court, and a large amount of compensation if 
carried into effect, I will not pursue it further ;• but I shall 
avail myself of Mr. Field's suggestion of the Equity Judge 
sitting at chambers, as an effective lever for the accelerating 
of causes, not only in their commencement and maturity, but 
also through the Master's offices. 

Mr. Spence, in his second Address, quotes Lord Langdale's 
Plan of Superintendence by a Lord Keeper, and adds : — 

Indeed, that it should be left to the voluntary exertions of individual 
practitioners to expose such a state of things as now exists in the Court of 
Chancery, and to suggest remedies to the government and the legislature, 
affords cogent evidence of the want of such a functionary. (Second Address, 
p. 13.) 

And in an after part of the same Address, p. 17, Mr. Spence 
recommends that the functions of the Masters should no 
longer be performed with their doors shut; that lists of 
business to be transacted for the day should be affixed on the 
Master's Office or Court, and that every one should have free 
access; and if parties, who ought to be in attendance, should 
not be ready, and others should, the Master should proceed 
with the business of the latter, without reference to the hour 
fixed by the warrant. 

Mr. Spence has more recently recommended (Legal Ob- 
server, vol. 25, p. 150), that the Master should keep a book 
for every cause ; that this should be daily posted, and should 
contain a statement of all transactions ; and that every one 
should be at liberty to inspect the book ; and that it should 
be handed up to the Judge who made the reference upon the 
report or certificate being brought before him — that the 
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Master should fix times for proceedings to be taken in the 
different matters referred — that where a party who has the 
prosecution of proceedings shall make default, the opposite 
party should be entitled, as of course, to a decree or order 
against the defaulting party, or should be at liberty to pro- 
ceed by process of contempt; but when persons, not parties 
to the suit, are interested in it, a person who has established 
his claim should have the conduct of the suit, and should 
have access to all necessary books and papers ; and if no one 
should come in to prosecute within a limited time, the defen- 
dant might dismiss the bill with costs. 

Mr. Spence also recommends the adoption of printed sche- 
dules, with columns to be filled up on oath, by accounting 
parties of matters of charge and discharge. 

Mr. Spence then recommends the abolition of proceeding 
by warrants before the Master, except as a mode of giving 
notice on leaving papers, and on requiring accounts, &c. to 
be brought in ; that daily lists of business should be kept, 
and that the Master should lay down rules as to adjournments. 
These regulations are so well calculated, if properly acted 
upon by the Masters, to put a stop to needless delays in their 
offices, that I shall take leave to transcribe them. 

Instead of the present desultory mode of proceeding by hourly, or 
rather half-hourly warrants, I would propose : — 

That the proceeding by warrants shall be abolished, excepting as a 
mode of giving notice on leaving papers, and for requiring accounts, &c. 
to be brought in. 

That all proceedings, of every kind, on which the Master or the Chief 
Clerk is to be attended, shall be entered in separate lists, under the direc- 
tions of the Master, for a particular day. 

That no finding of the Master shall be binding that is not notified to the 
parties, on the same being called on in the list, or at some future time to 
be appointed by the Master, and recorded in the cause book. 

That no matter shall be placed on the list, to be heard on evidence, until 
a certain time, say a week, after the time shall have elapsed which has 
been finally fixed by the Master, for bringing in the evidence on both sides. 
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That there shall be no adjournment, either for the purpose of further 
evidence or otherwise, but by the special leave or directions of the Master, 
the same to be entered in his minute book, with the reasons, together with 
the time to which such matter shall be adjourned. 

That if the Master shall allow a second adjournment, without consent, 
the same shall be the subject of appeal to the Court. 

That one re-hearing of the Master's recorded decisions, not given on 
default, shall be allowed on written objections, and that any party shall be 
at liberty to have such objections, or any of them, annexed to the report, 
instead of filing exceptions. 

That where any matters are put into the list, merely that the Master may 
decide on some matter that is not opposed, or which is not to be argued, all 
such matters shall be put at the head of the list, in a short line ; and that 
from ten to eleven shall be appropriated for this business, and for all appli- 
cations for enlarging times, and the like, which are consented to. 

That wherever the Master shall consider that it is proper that any matter 
should be heard in private, that he shall be at liberty so to direct ; such 
directions being entered in his minute book. 

In all these suggestions of Mr. Spence, for conferring npon 
the Masters the fullest control over the proceedings in causes 
referred to them, I fully agree, but I do not concur with him 
in having the Master's Cause Book presented to the Court, 
merely upon the coming in of the Master's own report or 
certificate. What security have the Suitors, that the Master 
himself may not delay such report or certificate ? Besides, a 
direction to the Master to produce his Book of Proceedings, 
upon an event uncertain as to time, would seem to be less 
stringent in its effect, than the clause in Lord Brougham's 
Act, which I have transcribed in a preceding page, where the 
state of each cause pending before the Master was to be made 
known to the Lord Chancellor at the beginning of each 
Michaelmas term, and yet it has been shown, that this seem- 
ingly imperative provision has been quite unavailing. 

Mr. James Stewart, in a work lately published, has taken 
up the view entertained by Mr. Field, that the best reform 
would be the entire abolition of Masters in Chancery ; at the 
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same time, he recommends the conyersion of six of them into 
additional Chancery Judges, and the requiring of each Judge 
to work out his own decrees. 

There is one proposition of Mr. Stewart, which he has given 
in an interrogative form, to which I heartily subscribe, viz. : 

Would it be beneath the dignity of a Judge in Equity to do this kind of 
work ? [i. e. work out his own decrees.] Why should it be ? 

Admitting the right of the Judge to make this objection, why is not one 
end of a suit as worthy as the other ? 

But I by no means agree with Mr. Stewart, that the office 
of Master can be dispensed with, or that the time of a Judge 
could be usefully employed in the discharge of many of the 
functions appertaining to the Master, such as 

In the sale of property. 

In the sifting of the conflicting claims of heirs-at-law, or 
next of kin, or the persons answering a certain description of 
devisees or legatees. 

The taking of debts in a creditor's suit. 

The taking of accounts, in any form. 

Or, the enquiries in reference to Wards in Chancery, and 
to Charity Estates. 

Or in the thousand cases which occur, in which the Court 
wishes to have a certain fact ascertained by a legal enquiry, 
without subjecting the parties to the expense of an Issue for 
the purpose. 

But it would be uncandid not to state that Mr. Stewart 
adds : 

I do not propose that a Judge should be burdened with the administrative 
part of the Master's duty. That should be handed over to proper officers. 

And in another part, Mr. Stewart says : 

That with a proper staff of officers, there would, as he conceives, be no 
difficulty in the matter. 

Now it seems to me, that Mr. Stewart's proposal for the 
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abolition of Master, and the substitution of new Judges, with 
a "proper staff of officers/' would, practically, be the re-con- 
stitution of Masters, under another name ; and, as so large a 
share of business connected with the Court of Chancery is 
merely administrative, or subservient to the working out of 
details with which Mr. Stewart would not burthen the Judges, 
the latter would very soon have as snug sinecure berths as any 
veteran practitioner could desire. 

Here my summary of the opinions of various writers, upon 
the requisite superintendence of the Court of Chancery, ter- 
minates. However much they may differ as to the mode, all 
concur in the necessity of some efficient superintendence. 
There is one effect of superintendence suggested by Mr. 
Stewart, which is deserving of the utmost attention. 

Mr. Miller has said (Inquiry, p. 174) : 

With all the alleviations which are practicable, Suits in Equity can never 
fail to be costly. They must continue costly as long as they are dilatory, 
and they must of necessity be to a certain degree dilatory, as long as they 
embrace a multitude of parties, and varieties of interest. 

Mr. Stewart, however, expresses a confident expectation, 
that, by the adoption of the system which he advocates, the 
Court of Chancery may be made accessible to the Suitors 
having equitable rights of small value only. 

Mr. Field, too, in his Beview of Mr. Senior's pamphlet, 
argues in the same way, even as to equitable demands of 
£o value, and this too, when such is the temper of the times 
as to the expense of legal proceedings, that the ordinary com- 
mon law tribunals are considered much too costly for the trial 
of simple actions of debt up to £20. I confess I despair of 
any modification of the practice of the Court of Chancery to 
make this available. It certainly would not be accomplished 
by the substitution of the most summary mode of proceeding 
known in the Court of Chancery, viz. a petition and affidavit 
in support of it, and counter affidavits in lieu of a bill, and 
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answer and evidence, especially if accounts are to be referred, 
to an officer having the functions of a Master, and his report 
is afterwards to be confirmed by the Court. All this machinery 
cannot be set in motion without considerable expense ; and 
any misconception in this respect would be injurious to bond 
fide attempts at improvement in the Court, as encouraging 
expectations, which in the nature of things never can be 
realized. 

I would suggest, however, that where the assets of a 
deceased person are supposed to be under £200, and the 
creditor's legatees, or next of kin, cannot obtain satisfaction 
from the representative of the deceased, the claimant should 
be at liberty to present a short petition to the Court of 
Chancery, with which the representative should be served, 
and unless he could show good cause to the contrary, that the 
Court should be empowered to refer the petition to such one 
of the Bankrupt Courts as could best administer the estate, 
having regard to the residence of the claimant, and of other 
parties interested, and also to that of the representative of 
the deceased. It would be a convenience also if the repre- 
sentative of a deceased might himself apply to have an estate 
so administered ; for where there are many legatees, and an 
inadequate fund, a responsible executor is greatly tormented 
for the want of ready means of satisfying claimants, and it 
savours of inhumanity, for the representative to betake him- 
self for protection to the Court of Chancery. In such cases, 
of course, the Court of Bankruptcy should have the like 
power of dealing with the estates of deceased persons, as it 
now possesses over the estates of bankrupts ; having Com- 
missioners sitting daily, by whom legal inquiries could be 
conducted, and Official Assignees, by whom money and 
property could be taken charge of, and accounts investigated, 
there appears to be the whole apparatus at hand, for the 
economical and expeditious administration of small estates. 
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In like manner, in an ordinary suit by a creditor or legatee, 
if the Executor or Administrator deny, or will not admit 
assets, I would submit, that the Court, upon motion, after 
the coming in of the answer, should be empowered to transfer 
the enquiry into the deceased's affairs, to the Bankrupt Court, 
and that administration be made there, at all events, until 
debts and legacies were satisfied. If any surplus should re- 
main, the adjustment of the rights of parties to it might 
either be settled in the Bankrupt Court, or be transferred to 
the Court of Chancery, as the parties claiming it might prefer* 
These amendments in the law, as I venture to call them, would 
sensibly relieve the Master's Offices. Nor, as it seems to me, 
would there be any incongruity' in such an arrangement, for 
the Bankruptcy Court may be considered to be re-united to 
the Court of Chancery. But if it is doubtful whether the 
Act of 1840 gives sufficient power to the Lord Chancellor for 
this purpose, I conceive there could be no objection in either 
House of Parliament, to make the Bankruptcy Courts ancillary 
to the Court of Chancery, to the extent I have ventured 
to recommend. 

There is amongst many eminent practitioners in Chancery, 
who are desirous of making the Court truly effective, a bigotted 
attachment to the forms of proceeding to which they have 
been habituated from their earliest career, and this circum- 
stance, coupled with a dread of trying to master a practice 
with which they are not acquainted, unfortunately disinclines 
them to seek in other tribunals, even as to those proceedings 
which all Courts must have in common, that information 
which alone could enable them to judge where improvement 
could be most safely and beneficially introduced. But 
this comparison of proceedings ought to be made, and I 
shall, therefore, make no apology for attempting, in some 
measure, to institute it, and for suggesting, from time 
to time, such assimilations of Chancery practice to that of 
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Common Law, as have forced themselves upon my notice by 
the contrast. 

At Common Law a Judge sits in Chambers and clears away 
a vast amount of questions, some important and some trivial, 
which would otherwise greatly retard the trial of causes. In 
Equity, Judges only sit in open Court, and the simplest mo- 
tion must be made by one or two Counsel, to the great loss 
of time and expense of the suitor. A great desideratum in 
Equity is, that the Judge should also sit in Chambers without 
the attendant expense and formality of a Bar, and there dis- 
pose upon summons, as at Common Law, of interlocutory 
matters of pleading and practice, the Judge haying power to 
direct any important matter to be set down for argument by 
Council, before him in open Court, when he shall see fit. If 
the Equity Judges were to give the suitors the benefit of such 
sittings at Chambers for a few hours during three days in a 
week, the acceleration of business would be prodigious. In 
the next place I would suggest that the times now fixed for 
successive proceedings in Equity should be reduced to one 
uniform period of eight days, a summons as at. Common Law 
being taken out, when further time is required. Not that I 
would propose to deprive the suitor of reasonable time for 
bond fide work to be done ; indeed, I have stated to the con- 
trary at the outset, and that the lawgiver would frustrate his 
otm object if he over-tasked any of the practitioners. The 
golden mean between laxity of practice and excessive rigour 
seems to be, that as different suits will require very different 
allowances of time, so, instead of granting an extreme space 
of time for all, a small time only should be allowed to all in 
the first instance, the Judge at Chambers dealing with each 
case according to the merits disclosed to him : thus, if th? 
defendant want further time to answer, the Judge, on learning 
the nature of the suit, the relation of the defendant to the 
question of merits raised by the bill, and the length of the 
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bill, and particularly of the interrogatories which the defen- 
dant is called upon to answer, — I say, the Judge, taking these 
premises into consideration, would no doubt exercise a proper 
discretion as to the time to be allowed. So, in like manner, 
if the plaintiff applied for further time to consider as to the 
sufficiency of the plaintiff's answer, the question of the time 
to be allowed would naturally depend upon the length of both 
bill and answer, and thus, in like manner, in other cases. The 
decision of the Judge at Chambers, of the points of pleading 
and practice which arise, and of the reasonable times to be 
allowed to either party for an act to be done, would be of in- 
calculable advantage both to the profession and the suitors. 
The very fact of each party having to apply to the Judge for 
further time, will compel him not only to keep the suit in 
view, but to make progress with it, lest the Judge should 
refuse altogether his application, or confine it within very 
narrow limits, where the applicant should not be able to show 
that he had used due diligence. Besides, every opportunity 
of appeal is fruitful in delay, and the Judge's decision upon 
points of pleading would cut off appeals from the decision of 
the Master, and so must secure to the measure suggested the 
approbation of those who would rescue the Court " from the 
obloquy of needless delays." 

But it will probably be said that the Judges in Equity 
would dislike this sitting in Chambers ; that it will be very 
dull, tedious work. I might repeat Mr. Stewart's questions — 
Is it beneath the dignity of a Judge to dispense justice ? And 
is not one part of a suit as worthy as another? But I feel 
well persuaded that these eminent personages will not permit 
themselves to be influenced in the consideration of this great 
question by any trifling or selfish motives ; and that if satisfied 
of the preferableness of the plan for the suitors in general, 
their anxious endeavour will be to give effect to it to the ut- 
most of their power. I am fortified in this opinion by the 
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expressions which fell from Lord Langdale in a late case where 
the trouble and inconvenience of an enquiry were pressed upon 
him as a reason for not hearing it, upon which he answered 
the suggestion in the following terms :— 

If any one supposes that a Judge sitting here has a right to refuse to 
entertain a question, because it may be very troublesome, and occupy a 
great deal of time, the notion cannot be too soon corrected. The duty 
of the person sitting here is to attend to those matters which come under 
his jurisdiction, with all the attention in his power, and give all the time 
that is properly required for their due consideration and investigation. I 
apprehend there can be no doubt in any body's mind on that point, and I 
cannot therefore attend to the opposite argument. "~~7nre Congreve, 4 Bea 7 
p. 81, 

In the next place, there is a cardinal difference between 
Equity and Common Law practice, in respect to the ordinary 
consequences of default as to any proceeding. In the former, 
the plaintiff has a remedy only by Attachment against the 
defendant. At Common Law, instead of attaching the defen- 
dant for default, the plaintiff signs judgment. In Equity the 
Attachment may put the defendant to some expense, but he 
does not get the Bill taken pro confesso, which is the equiva- 
lent to the judgment by default at Common Law. On the 
other hand, if the plaintiff is desirous of keeping up his suit 
vexatiously, even without hope of succeeding in it, the trouble 
which the defendant has in hunting him through all the 
mazes which the practice of the Court permits, would be ludi- 
crous, if it were not purchased at the expense of much pain 
and anxiety. According to existing practice, a defendant in 
the clearest case could scarcely obtain a dismissal of a suit 
against an adverse plaintiff under a couple of years. Hence 
the necessity of reducing to more narrow limits the times for 
various proceedings, subject, of course, to the discretion of 
the Judge at Chambers, who, if the plaintiff were apparently 
keeping up a suit vexatiously, might require to be satisfied of 
the bond fide prosecution of the suit, as well as of the plain- 
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tiff's merits, as the condition of allowing any extension of 
time. It is essential, however, to the termination of needless 
suits in Equity, that the non-observance of times allowed by 
the practice, or by a Judge at Chambers, should carry with 
it to the opposite party a right to an order or decree in 
his favour, as a matter of course. Such an alteration in the 
practice would infallibly diminish, if it did not entirely put an 
end to the system among solicitors, of mutual indulgence as 
to time, which is now, perhaps, the greatest cause of delay in 
Equity practice, for even the counsel reckon and act upon it. 
Courtesy and liberality of practice undoubtedly prevail at 
Common Law amongst the respectable practitioners, but a* 
a general proposition these do not, as in Equity, prejudice 
the client's interests. We do not find the most liberal prac- 
titioners foregoing the opportunity of a trial to accommodate 
an opponent. Indeed the same individual, who, as solicitor in 
Chancery, appears to be wanting in diligence to his employer, 
yet acting as attorney in a Common Law action, will be found 
quite ready to sign judgment as soon as he is entitled to it, 
the reason of which is, that his so proceeding is of immediate 
benefit to his client. 

In Chancery, on the other hand, such is the desultory 
nature of the proceedings, and so numerous the opportunities 
for delay allowed by the practice, that it is seldom that a 
solicitor can be driven into a corner as at Common Law, 
and that a suit may be thus summarily ended. It is, there- 
fore, in vain to legislate against delays, unless the plaintiff's 
omission to do a certain act shall put him out of Court, or if 
the omission be a defendant's, then of placing him in the 
position of one admitting the plaintiff's case. 

I have only a very few observations to make on the subject 
of pleading; indeed it would be unbecoming in me to speak 
otherwise than with great diffidence on the subject. If I 
might be allowed, however, to hazard an opinion with respect 
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to bill-drawing, I should say, that whilst there is a great 
improvement in the preparation of those parts of the bill, 
which peculiarly belong to the science of equity -draftsman- 
ship, i. e. in the charges, the interrogatories, and the prayer, 
there is no improvement in the setting forth of deeds and 
wills in the statement of the bill. On the contrary, it has 
become the modern habit to set out the will verbatim, and 
in cases, too, in which no question arises upon the construc- 
tion. Of course, if the will be penned by an illiterate person, 
the only chance of arriving at its judicial meaning, is to 
compare one part with another, and on this account it is 
unwise to attempt an abstract of it. But where no question 
of the sort arises, I apprehend that the true rule should be that 
by which conveyancers consider themselves to be governed, 
viz. to state only so much of a will as shows what interests, 
trusts, or powers, immediately under consideration, were 
created by it, in whom they are vested, and how such 
interests or powers, are intended to be acted upon or exer- 
cised : and with respect to deeds, it is not unusual to see a 
transcript of all the clauses from the parties to the covenants 
just altered into the past tense throughout. In suits to fore- 
close or redeem, the covenants are not always a barrier. 

Now I submit, that this is neither creditable to the drafts- 
man, nor right to the suitors, and that it should be dis- 
countenanced by the Judges. Besides, at the hearing, the 
original is always produced, if any question turns upon it — 
the bill is not had recourse to for information with respect 
to the contents of documents, so that there is even less 
excuse in Chancery for setting forth documents at great 
length than with conveyancers: for the recited deeds fre- 
quently do not go with the purchase or mortgaged deeds, 
and yet a conveyancer would be horror-struck, if in a recital 
of a mortgage he should find a pupil not only copying out 
the recitals, but the whole of the testatum, with the parcels 
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and general words, the reversion and estate clauses verbatim, 
and the habendum totidem verbis, and the proviso for redemp- 
tion and powers of sale (if any), and sometimes the covenants 
in extenso. All this needless verbosity necessarily consumes 
time and money in the pleadings and in office copies — and 
in briefs for counsel, — and in the fees of the latter, as they 
depend greatly upon the bulk of papers delivered. The 
difference between the practice of equity draftsmen and 
conveyancers in this respect, no doubt arises from the equity- 
draftsmen considering recitals of deeds or wills (as convey- 
ancers call them) of trifling importance, compared with the 
charges, interrogatories, and prayer, and so they leave them 
to be transcribed by others without further consideration. 
Whereas a conveyancer prides himself upon the neatness of 
his recitals, in which he gives all that an intelligent reader 
can wish to know relating to the purpose for which the deed 
or will is referred to, without burthening his statement with 
anything foreign to the precise object in view. 

I would suggest that in many cases of suits as to accounts, 
the bulky schedules to answers, which occasion so much 
trouble and expense, might be saved by the plaintiff not 
demanding from the defendant every item of receipt and 
expenditure year by year — in lieu of it, interrogating him 
as to the different books kept : whether Cash-book, Day- 
book, Journal, or Ledger — whether the original entries of 
cash were made at the time in the cash-book, or upon loose 
slips of paper, or in what manner, and where such original 
entries are, and by whom the books have been kept, and 
.whether the book-keeper is now living — whether the books 
have been posted and are balanced, and what is the total 
amount, of sums received and paid in each year by the 
accounting party ; — the Court making an order that the 
defendant shall produce to the Commissioners on taking his 
answer/, the books and papers referred to in his answer for 
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signature by one of the Commissioners, as is now done in 
bankruptcy on the bankrupt's passing his examination, in 
order to identify the books to which he appeals in verifica- 
tion of his statement; and if this were the rule, the attend- 
ance of a Cross-Commissioner to take an answer, which is now 
so needless a formality, would not be without its advantages. 
Might not a further use be made of the Cross-Commissioner, 
by permitting the delivery of the answer to him when com- 
pleted, to save the necessity of transmission by a special 
messenger? 

In the next place, I would submit that it would be a con- 
venience if the plaintiff might add, at the foot of his bill, as 
to particular defendants : — 

The plaintiff does not seek from G. H., J. H., and K. L., or any of 
them, an Answer on Oath: he will be satisfied with an Answer under their 
respective hands, submitting their rights and interests in the matters in 
question to the judgment of the Court. 

It is obvious, that as to all the defendants from whom so 
little is required, the period of eight days would be ample 
time for putting in their answer, and consequently as to all 
such there might be a great saving of time. 

There is a cause of great delay connected with the science of 
pleading, which I think ought to be immediately redressed. I 
mean the rule, that where the Official Assignee of a bankrupt's 
estate is party to a suit, and dies, or is removed, the suit abates, 
and all the ordinary consequences of abatement ensue. A bill of 
Revivor and Supplement becomes necessary, to bring before 
the Court the Official Assignee appointed in his stead; and a 
formal rehearing of the suit must take place, when the suit 
has been heard in the lifetime of the former Official Assignee. 
What delay and expense are here incurred for no earthly 
purpose ! And now that Official Assignees are annexed to 
every depending commission and fiat throughout the king- 
dom, the question is one of no mean importance. The 
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remedy I would suggest is, that the new Official Assignee 
should be served with a subpoena, as if a defendant in the 
cause, and with a summons to be heard before an Equity 
Judge at chambers, to show cause why a suggestion of the 
death or removal from office of the former Official Assignee, 
and of the appointment of the party summoned as Official 
Assignee in his stead, should not be entered as a supplement 
to the plaintiff's bill; and unless cause were shown to the 
satisfaction of the Judge, that the new Official Assignee 
meant to set up a defence not insisted upon by the former 
Assignee, and that the proposed new defence would be per- 
missible according to the rules of pleading — then that the 
cause, upon the new Assignee's appearing to the suit, and 
such suggestion being entered at the foot of the bill, should 
stand revived against the new Assignee without any further 
proceeding, and the cause should be at the same stage of 
advancement as if the Assignee had not ceased to be a party. 
And I would submit, that where an Official Assignee being 
plaintiff dies, or is removed, an amendment of the bill, by 
the addition of the name of the new Official Assignee in the 
place of the other, either in the bill itself or by way of sup- 
plement or suggestion at foot, should be allowed without 
payment of any costs, and such new Assignee should then be 
exactly in the same position in which his predecessor stood. 
It is submitted, too, that wherever abatement would take 
place by the death or removal of the creditor's Assignee, the 
same course might be adopted ; and probably a similar rule 
might be laid down with respect to many other cases of a 
representative character ; and if it could be so extended, an 
enormous loss of time and expense might be saved. With 
other representatives, however, there may certainly be diffi- 
culties connected with the admission of assets, or the rights of 
real and personal representatives ; and yet if these should arise, 
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the Judge at chambers might probably remove the difficulties, 
by giving special directions as to the mode in which they 
should be made parties. No difficulties of this sort, however, 
could in any case arise with respect to the Official or creditor's 
Assignee, as he is before the Court simply to claim and 
protect the rights of the bankrupt's estate. 

With respect to evidence, I would submit, that the 20th 
general rule of Hilary Term 4 Will. IV., for all the common 
law Courts, as to proof of documents, should be imported into 
Equity. By that rule, either party may give notice to the 
other of his intention to adduce in evidence certain docu- 
ments, and unless the adverse party shall consent by indorse- 
ment, within forty-eight hours, to make the admission 
specified, the party requiring such admission may call on the 
party required by summons to show cause before a Judge, 
why he should not consent to such admission; or in case of 
refusal be subject to pay the costs of proof. 

In the next place I submit, that when a plaintiff founds a 
claim against a defendant under any written document, the 
defendant should have a right to inspect and take a copy of 
the documents by summons, as at Common Law, without 
incurring the expense or delay of a special motion and 
affidavit, as in the case of the Princess of Wales v. the Earl 
of Liverpool. (1 Swanston, 114.) 

And as a correlative proposition, that if the plaintiff be in 
possession of a document which the defendant wishes to have 
produced at the hearing, he should be enabled, by some facile 
mode, such as on petition or summons, to obtain an order upon 
the plaintiff to produce the document, instead of being obliged, 
as at present, to file a cross bill for the purpose. (Anon. Dick. 
778. Micklethwait v. Moore, 3 Mer. 292.) Or the defendant 
should be permitted, as at Common Law, to give the plaintiff 
notice to produce particular documents at the hearings, arid 
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if he should not comply with the requisition, that the de- 
fendant should be at liberty to go into parol evidence of the 
contents of the documents. 

"We now arrive at the second stage of the cause, — the 
setting down and hearing, which are not only of such im- 
portance in themselves, but of which the importance is vastly 
augmented by the bearing they should have upon the third 
stage. But my views in this respect will be made more 
intelligible, if I first transcribe (though at considerable 
length) the observations of Mr. Miller, in his Inquiry, p. 218, 
upon the Hearing of the Cause, on Further Directions, and 
on Motions — which observations are, for the most part, 
equally applicable to an original hearing. 

When the Master (says Mr. Miller) has made his Report, the cause then 
returns to the Judge, by whom the reference to the Master was ordered. 
It is then brought under his consideration in one of two ways, by exceptions 
to the Master's Report, (which may be by any of the parties who think them- 
selves aggrieved by it,) or by setting down the cause for further directions, 
in order to carry the antecedent decree into full effect. It rarely happens 
that an equitable suit is finally disposed of without being brought before 
the Judge once or oftener for further directions, and there is, perhaps, no 
single part of the procedure of which the management is so difficult. The 
discussion which succeeds is seldom so regular or intelligible as could 
be wished. However numerous the parties may be, it does not usually 
happen that they have had any previous communication with one another. 
Each comes into Court prepared to claim as much, and concede as little, as 
he can ; and between a variety of interests which cross each other at every 
step of the investigation, the Judge is obliged to decide upon a variety 
of contested questions of which he had no previous information, aud 
almost without the possibility of acquiring a distinct perception of the points 
in which the parties agree, and those in which they differ. In the midst 
of this intricacy and confusion, an opportunity is afforded to counsel, who 
are more skilful than scrupulous, of obtaining an undue advantage for their 
client by means of the terms in which they procure the order to be framed, 
which cannot be altered afterwards without extreme difficulty. How far 
the evil is capable of rectification, it would be presumptuous to pronounce 
with confidence. That some alteration seems desirable will not probably 
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he denied. At present, when legal rights are urged with so much subtlety 
on one side, and resisted on the other, it seems both natural and expedient 
that the litigants should, as far as possible, make both the Judge and 
each other acquainted beforehand with the questions which are to be raised, 
and the names of the parties by whom they are to be disputed. Much 
uncertainty and obscurity would then be removed. All persons concerned 
would then be prepared to proceed at once to the points at issue between 
them, to the furtherance of justice, and a great saying both of time and 
argument. The objections which have been now made to the manner of 
proceeding in Courts of Equity, when causes are set down "for further 
directions," apply equally to that part of the business which is transacted by 
means of motions. Motions may be made in almost any stage of a cause, 
and may relate to any party or subject connected with it, where for the 
purpose of justice the interference of the Court becomes necessary. In 
former times, only casual or unimportant points were brought before Judges 
in Equity in this manner, and they used then to say, they " did not care to 
decide questions of importance upon motion." To whatever reason it 
may be owing, things in this respect are now entirely altered. The state 
of practice in the Courts of Equity is such, that it is difficult to say 
what motions may or may not be made. They will always be most 
numerous where business is conducted with the greatest dilatoriness 
and irregularity, but still considerable latitude must be allowed to 
them, or else the object of the suit would frequently be lost altogether 
before the suit itself could be brought to a termination. The fact is, there 
is scarcely any question, however difficult, which may not at present be 
made the subject of a motion. In the Report on the appellate jurisdiction 
of the House of Lords, it is said to have been observed " that many 
motions have been made before the Chancellor, the decision upon which, the 
parties agree, shall be (though not in form, yet in fact and substance,) a 
decision of the cause ; rendering formal hearings of the cause, and further 
proceedings, unnecessary. Such motions always call for discussion re- 
quiring as much time as if the cause was regularly heard, and prevent 
further proceedings in the Court." In motions of this kind, where the 
parties are numerous, and their conflicting rights must be determined 
by deductions drawn from tedious, involved, and frequently contra- 
dictory statements of facts, of which the Court often knows nothing 
till the first counsel begins to read the motion at the bar, it may 
safely be pronounced impossible for any stretch of intelligence and atten- 
tion to enable the Judge to seize fully and correctly the arguments ad- 
dressed to him, or even the questions that are brought for his decision. 
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Some of the most acute Judges who have ever sat upon the Bench have 
complained of the oppressive nature of this part of their duty, and it is 
such as no human faculties are able adequately to perform. Greater 
facilities are given to the Common Law Judges, though the questions which 
come before them are a great deal less complicated. When a motion, 
petition, or cause has been made or heard, and a decree pronounced, it then 
becomes the duty of one of the registers to draw up the minutes of the 
order or decree which the Court has pronounced. The quantity of business 
which presses on the Judge, precludes him in most instances from giving 
minute directions for drawing up orders himself, while it is always of 
moment that the abstract principle on which they proceed, as well as its 
application to a particular case, should be expressed clearly and correctly. 
This is not accomplished with so much facility as has sometimes been 
apprehended, and instances might be pointed out in this and other countries, 
where both the law and the parties have materially suffered from the care- 
lessness or incompetence of the persons to whom the preparation of the 
decree has been intrusted. In Courts of Equity in England, the province 
of the registers, both from the number and complexity of the causes which 
are brought forward, requires a more than ordinary share of industry and 
acuteness, and when it is adequately discharged, deserves to be very 
liberally rewarded. 

The course of proceeding at a hearing is accurately and 
graphically described by Mr. Miller, and the difficulties and 
perplexities frequently attending them are not over stated. 
At the time that he wrote, Lord Eldon's method upon 
motions was as painfully elaborate as upon a decree. The 
practice has, however, returned more into the old channel ; 
but it will be still desirable to include motions in any general 
reform as to hearings ; and that all hearings may be so 
conducted as to put an end to the evils complained of by 
Mr. Miller, I confidently believe, and now proceed to show. 

I would suggest, then, that within eight days after a 
cause has been set down, (unless the Judge at chambers 
should on summons extend the time,) the plaintiff's solicitor 
shall deliver to the register, and to all the adverse parties 
in the cause, an extract from his Cause Book of the parties, 
and important proceedings in the cause, in chronological 
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order, accompanied by a statement, under the hand of 
counsel, of the points of law for which he means to contend 
at the hearing, and a draft of the minutes of the decree 
which he proposes that the Court shall allow, in order to 
declare, or work out, the title or claim of the plaintiff. 
And if the plaintiff should propose any reference to the 
Master, that he should also suggest by whom the respective 
enquiries before the Master should be conducted, and by which 
parties in the cause the Master should be attended upon 
each enquiry ; and that within the like time after delivery of 
the statement and draft minutes, the solicitor of each defen- 
dant shall deliver to the register and plaintiff in like manner, 
a supplement to the narrative of any important proceedings 
omitted by the plaintiff, with a brief statement, under the 
hand of counsel, of the points of law for which he shall 
contend; and a draft of cross minutes, or suggestions of 
alterations in, or additions to, the plaintiff's minutes, with 
suggestions, if he shall see fit, as to the parties by whom any 
enquiry should be conducted before the Master, and by whom 
it should be attended. Of course there would be no objection 
to any protestation by a defendant that his modifications of 
the plaintiff's minutes should not be deemed admissions by 
him that the plaintiff is entitled to a decree ; but simply as 
notice, that if the plaintiff should be declared to be entitled 
to the equitable relief he seeks by his bill, that the defendant 
will contend that the minutes as altered would be more con- 
sistent with justice than those suggested by the plaintiff. 
If a defendant should not avail himself of this opportunity, 
of informing the Court and the plaintiff of his objections to 
the plaintiff's statement and minutes, he should be considered 
as acquiescing in them, and be precluded from opposing them: 
at the hearing. I do not propose that each defendant shall 
deliver his statement and draft minutes to each co-defejidant, 
because defendants separately appearing are rightly considered 
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in practice, to have no relation to one another in the suit. 
Where they are, however, in the same interest, although 
separately defending, they would naturally confer with each 
other, so as to combine in their opposition to the plaintiff's 
statement and minutes, and in the support of such as they 
judged to be preferable ; but if they should not so confer, 
they could, by application to the Register, obtain a copy of 
each other's draft minutes, and thus every party in the cause 
might, before the hearing, learn what case each meant to set 
up. The benefits resulting from such a change would, I 
humbly conceive, be manifold. The cause would be far 
better understood by all parties engaged in it. To the Judge 
the advantage would be incalculable. The short chronological 
history of the proceedings in the cause, and the summary of 
the points of law intended to be discussed, would make the 
pleadings and evidence intelligible from the outset ; and the 
presenting of draft minutes prepared by counsel, not in a 
hurry, and amidst the heat and bustle of a Court, but at his 
leisure, and in the more congenial atmosphere and in the 
tranquillity of his chambers, with all materials at hand for the 
right understanding of the case ; I say, the presenting of 
minutes thus well weighed, and of counter-minutes from the 
defendants, also prepared under the same advantageous cir- 
cumstances, for due deliberation, and the discussion by 
counsel of the minutes thus prepared, would furnish the 
Judge with a palpable representation of the consequences of 
the decree he is about to make. If I may be permitted the 
comparison, it would be like the moving, replacing, and 
counter-moving of the men on the Chess-board, at a critical 
part of the game, by skilful antagonists in the immediate 
view of an umpire, equally well skilled in the game with 
themselves, in order that he may decide which is the proper 
move to make. 

It is of not unfrequent occurrence that the parties in the 
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cause, and their counsel, consider that the case, as presented 
to the Court upon the pleadings and evidence, sufficiently esta- 
blishes the facts upon which the question of law for the 
decision of the Court arises, and that the Court has nothing 
to do in the cause but to enunciate the law. The result of 
the argument, however, often leads the Court to direct an 
intermediate proceeding, viz. : 

A reference to the Master to ascertain by examination of 
parties a question of fact; 

Or, an Issue to a Court of Common Law for the same 
purpose, but in a more solemn manner; 

Or, a case for the opinion of a Court of Common Law, in 
which certain facts are admitted or assumed; 

Or, a reference to a Master upon a mixed question of law 
and fact, such as, whether a vendor has deduced a good title 
to certain property, and if so, when it was deduced. 

Of course, in the cases I have just suggested, the parties, 
anticipating no intermediate proceeding, would have nothing 
in their draft minutes to meet the views of the Court. Now 
any one of these proceedings is prolific of delay ; yes, of a 
series of delays: and not the least obnoxious to the charge, is 
the first step, or the settling of the terms, particularly if it 
be an issue or a case; and I am well satisfied that it would 
be far less expensive to the parties to have the cause ad* 
journed, in order to have the terms of the reference, or issue, 
or case discussed before and finally settled by the Judge at 
the time of his delivering judgment, although at the certain 
cost of additional fees to counsel, than to have the judgment 
earlier delivered, without having all the preliminaries of the 
intermediate proceeding adjusted and arranged. If these be 
not finally settled at the time, experience abundantly proves, 
that in nine cases out of ten, there would be delay .upon 
delay, and then a speaking to minutes after the lapse of 
weeks or months, when the case has gone out of the memory 



35 

of both Judge and counsel, and when, consequently, it can 
scarcely be expected that the direction originally given 
would be exactly repeated. In cases, therefore, where the 
parties have not prepared their draft minutes for such ulterior 
proceeding, I would submit that the Judge, after the hearing 
is closed, instead of delivering his judgment, should intimate 
to the counsel that he may require some one of these courses 
to be adopted, briefly stating the question he proposed to 
send elsewhere, and that he should wish to have an exchange 
amongst the parties, of supplemental minutes, and if an issue 
or a case were suggested, that the parties should draw up the 
terms of the issue, or if a case, the facts to be embodied in 
the case, and that he would adjourn the hearing for a fort- 
night, to enable the parties to make such communications 
amongst themselves and to the Register, as to the refer- 
ence, case, or issue contemplated, as would have been 
necessary, if it had been suggested by the plaintiff in his 
original draft minute, with a shortening, however, of the 
times for delivery of documents, by allowing the parties 
only six days each for their preparation, instead of eight. At 
the expiration of the fortnight, I assume, that in case of a 
difference upon the matter intimated by the Judge, he would 
hear the discussion, and finally settle the question or terms, 
handing them to the Register after delivering his judgment. 

In motions, the delivery of draft statements and minutes 
to the Register and opposite party should be made at 
the same time with the notice of motion, and any counter- 
statement or minutes should be delivered the day before 
the hearing. 

And even when a motion is exparte, it appears to me that 
the Judge should be furnished with a statement of the 
principle of law upon which the motion is founded, and with 
a draft of the minutes the applicant seeks to obtain. 

In bankruptcy, the delivery of statement and draft minutes 

d2 
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and of counter-statement and minutes would be of great 
advantage, considering the importance as well as the difficulty 
of many of the questions which arise there. 

It may be said, perhaps, that there is one evil which might 
result from all this clearing away of obstructions to the right 
understanding of a cause, viz., that a Judge, whose consti- 
tutional temperament inclined him rather to demonstrate the 
rapidity of his perceptions of a case, than to weigh impartially 
all that could belaid on every side, might jump too suddenly 
to a conclusion ; still, as the same sort of temperament would 
incline the Judge to leap to conclusions without wading 
through the mass of matter from which his information would 
have to be gleaned, it must be less of an evil that he should 
have this material in a concentrated form before him, from 
which a right judgment might be given, than none at all, or 
none that he would be disposed to grapple with and sur- 
mount. It cannot be denied, however, that there is nothing 
so much to be dreaded as rapid judgments in the Court of 
Chancery : rapidity may do at Nisi Prrus, where a single 
issue is to be tried, but not in Equity, where the cases present 
so many sides, and each side ought to be separately disposed 
of. Lord Langdale, in that part of his speech to which I 
have before referred, in which the delays of the Court are 
made the subject of particular comment, thus observes : — 

But delay, however grievous in its consequences, cannot always be avoided, 
and is not always to be imputed to the Court in which it occurs. There are 
cases in which unnecessary delay to a great extent may be justly imputed to 
the neglect or misconduct of the parties or their agents — there are also 
cases in which the truth cannot be investigated and ascertained without the 
consumption of a great deal of time — that is without much delay— cases of 
long pending accounts of intricate transactions — cases of complicated and 
artfully concealed fraud : cases of trust, the execution or breach of which 
may extend over a long series of years, are cases of that kind, and these 
are the cases, above all others, which I have generally found made the sub- 
ject of declamatory attacks on the Court of Chancery, and cited as proofs 
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of unnecessary delay there. And there are persons, who, in ignorance, or 
in the eagerness of their party zeal, have denounced delay in terms which 
would seem to indicate an opinion that to be swift of despatch is the only 
or principal requisite of a good Judge. There cannot he a greater or more 
dangerous mistake. There certainly may be cases in which a rash, hurried, 
and wrong decision, against the miserable suitor, would be preferable to a 
prolongation of his suspense and anxiety. But haste, or undue celerity, 
generally produces injustice in the particular case, and it always tends to 
produce the appearance of injustice, and an universal distrust in the minds 
of all suitors, and of the public ; and in that way is more pernicious to the 
general interests of the public than the undue delay of which I have 
endeavoured to describe the effects. 

I will suppose, then, a decree made after due consideration, 
in which various enquiries by the Master should be directed : 
that the Judge adopts some of the plaintiff's proposed minutes, 
and interweaves some suggested by the defendants, and adds 
some of his own. These minutes, I conceive, the Judge would, 
upon delivering his judgment, be able to hand to the Register, 
and that the Register would be able to furnish copies to every 
party in the cause the following day, thus accomplishing what 
an experienced practitioner sighed for, and yet considered to 
be almost unattainable. In looking, says Mr. Field, at the 
following list (his list of the time elapsing before minutes are 
given out) — 

It is impossible not to cast a longing eye at those arrangements of the 
Common Law Courts, by which rules are delivered out complete the day 
they are made, or at furthest on the next. If orders could be so de- 
livered the solicitor might be in the Master's Office within a day or two 
after he had attended Court, and while the matter was fresh in his mind. — 
Observations, p. 53. 

Minutes thus well digested and prepared would cut off the 
opportunity of mistake which at present frequently occurs, 
and which is the source of much unpleasant discussion both 
with counsel and solicitors, and which is usually only ter- 
minated by an application to the Court : it would also cut off 
delay with the Register himself in drawing up the minutes, 
concerning which Mr. Field says (Observations, p. 52) : — 
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The preparing minutes and orders takes longer than it should. The 
following list shows the times which the minutes, decrees, and orders 
therein described have taken, from the date of their being pronounced to 
the time they were completed, fit for passing. 

The list gives a range of from four to twenty days for the 
delivering out of the minutes after decree pronounced, and 
from three to eighteen days on decree on further directions 
and exceptions. Mr. Field adds : — 

It must by no means be supposed that the whole of these times have 
been required, in every instance, by the Register. In many of the larger 
dates, in particular, there have been delays, no doubt, of the solicitor and 
of counsel, who have desired to see the draft minutes. 

In the next place, the preparations beforehand of the 
minutes would relieve the Register of the most difficult 
part of his duty, viz., that of drawing up the minutes, and 
for which, as Mr. Miller states, a good Register ought to be 
liberally paid ; but this preparing of the minutes is obviously 
work appertaining to the Judge, assisted by the counsel 
engaged in the cause, and not to the Secretary of the Court, 
which a Register unquestionably was in his original appoint- 
ment. 

In the Legal Observer of the 28th January, 1843, great 
complaint is made of the shortness of the time that the 
Register's Office is open, it being only open from eleven 
until two ; and it is suggested that additional force is required 
to enable the Registers to get through their very laborious 
duties. I submit, that by the plan I have above proposed, 
the Registers would be relieved of the most laborious parts 
of their duty, and that additions to their offices would 
certainly not then be required; and if the Registers were 
not engaged, as is suggested, in drawing up minutes, &c. in 
private, they could doubtless afford to have their offices open 
during the usual business hours of the Court. 

Another point of great importance connected with the 
prevention of delay is, that the chronological narrative, the 
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summary of legal points, and the draft minutes which the 
Judge had before him at the hearing, should be carefully 
preserved by the Register for future reference by the Judge, 
on the re-appearance of the cause before him, or at any time 
either when sitting in Chambers or in Court. A glance by 
the Judge at the old documents, especially if they bore any 
memorandums in his handwriting, would bring back to his 
recollection all that had previously occurred, and would 
enable him promptly to see the consequences of any order 
which he might be solicited to make. 

I would suggest, too, that the Judge should state upon the 
minutes, by what parties the Master should be attended, and 
by which of the parties so attending the respective enquiries 
should be prosecuted. 

Some alteration in this respect is greatly wanted. At 
present the Master settles these points among the parties, 
but if the plaintiff has an interest, however unimportant or 
remote, in the subject of an enquiry, he is preferred to a 
defendant, however considerable or immediate his interest 
may be. 

Mr. Field remarks in his Observations, p. 50 : — 

The plaintiff too, very often, is not the proper party to conduct the 
proceedings, being either himself an accounting party, or comparatively 
uninterested in the cause, but the Master rarely takes the prosecution of 
the cause out of his hands. An application of this sort was, a year ago, 
made against me on a warrant to consider. I was for the plaintiff, a resi- 
duary legatee, and for an accounting defendant, the estate being insufficient 
to pay specific legatees. My opponent, the specific legatee's solicitor, was 
a clever man, and put the case clearly, but the Master refused to give him 
the cause. My country clients have since been remiss in sending up their 
accounts, and the specific legatees are obliged to drive them on by warrants 
to bring in ; for leave to prosecute, &c. as well as they can. This is not 
as it should be. 

We will assume, then, that the Judge has given a decision 
upon the law, has directed certain enquiries to be prose- 
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cuted before the Master, and has also directed in what 
manner, and by whom, these enquiries are to be prosecuted ; 
still it is essential to the effective administration of justice in 
the Court of Chancery, that the care of the Judge with 
respect to a cause, instead of ceasing, should now be redoubled. 
The rule hitherto observed should be exactly inverted. The 
primary consideration has been, the preparation of the 
Judgment, as it is called, that is, the statement of the 
grounds or reasons by which the Judge has arrived at a 
certain conclusion, with respect to one or more questions of 
equity involved in the cause, and as these are inserted in the 
printed reports, and are consequently open to comparison by 
the whole profession, with the resolution of former Judges 
upon similar points, they have commanded the anxious atten- 
tion of the Judges, and most properly so too, because, upon the 
comprehensiveness and soundness of the reasons given, de- 
pends, as a general rule, the submission of the suitors to, or 
their appeal from, the judgment. But when this exciting point 
of a cause has been reached and passed, hitherto the Judge 
has seemed to consider himself almost absolved from further 
care and duty with respect to the cause — and if minutes are to 
be spoken to, counsel do it very reluctantly, as if unwilling 
to remind the Judge of the case which he has disposed 
of, and which they seem to consider to be, on his part, 
most willingly consigned to oblivion. Hence the addi- 
tional importance of the minutes being carefully prepared 
beforehand, so as to render this speaking to minutes quite 
unnecessary. 

Now, the anxiety of a good Judge ought, as it seems to 
me, to commence when the case is about to be withdrawn from 
his immediate consideration. His language, I conceive, 
should be — 

" Undoubtedly it is of great importance that I should stand 
by the great landmarks of the law, and it is desirable that my 
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judgment should be satisfactory to the profession. But I must 
not forget that there are men, women, and children, of flesh 
and blood, anxiously awaiting the result of my decision, and 
if it be in their favour, and I do not see that they reap the 
benefit of it — if I suffer my labours to rest here, I cannot 
claim to myself the merit of executing, as well as of awarding, 
justice. I may not use the language of self-approval and 
consolation of the patriarch Job, when he reviewed his acts as 
a Judge : — 

" I put on righteousness, and it clothed me : my judgment was as a 
robe and a diadem : I was eyes to the blind, and feet was I to the lame : 
I was a father to the poor ; and the cause which I knew not I searched 
out. And I brake the jaws of the wicked, and plucked the spoil out of 
his teeth."* 

but it is my firm resolve to execute the duties of the high 
and important office which I hold. If, then, the parties 
against whom I have decided shall not appeal from my decree, 
I must infer that they acquiesce in its justice, and I will 

• That "staid, and well-weighed man," as Dr. Hammond styled 
Sanderson, Bishop of Lincoln, preached an assize sermon from these texts ; 
and although his great aim was to impress upon Judges the necessity of 
repressing the tyranny and oppression of the mighty ones of the earth, 
(doubtless the prevailing offence of the age in which he wrote,) yet he so 
well enforces several of the points which I am anxious to advocate, as to 
Equity proceedings, that I am tempted to indulge in a few extracts in this 
note. Upon the last text he says, " Now to the breaking of the jaws of 
the wicked, and plucking the spoil out of his teeth, there is required a stout 
heart, and an undaunted courage, not fearing the faces of men, shoidd their 
faces be as the faces of lions, and their visages never so terrible. And this 
is the good magistrate's last duty in my text ; without fear to execute justice 
boldly upon the stoutest offender, and so to curb the power of great and 
wicked men, that the poor may live in peace, and keep their own by them. 
It was one part of Jethro's character of a good magistrate, in Exodus xviii., 
that he should be a man of courage. And it was not for nothing that every 
step up Solomon's Throne for judgment was supported with lions : to teach 
kings and all magistrates, that a lion-like courage and resolution is neces- 
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therefore see that they give effect to it ; and to accomplish 
this object, I will have this cause to re-appear, at certain stated 

sary for all those that sit upon the Throne or Bench for justice and for 
judgment. When David kept his father's sheep, and there came a lion and a 
hear, and took a lamh out of the flock, he went out after the lion, and smote 
him, and took the lamb out of his mouth, and when the lion rose against him, 
he took him by the beard, and smote him again, and slew him, and so he 
did with the bear also. Every magistrate is a kind of shepherd : and the 
people, they are his flock. He must do that then in behalf of his flock, that 
David did. • • • The laws, as all experience showeth, are far better 
unmade than unkept. Quid varus sine moribus leges proficiunt ? The lip of 
the law is the execution, without which the law is but a dead letter. • • • 
Receive now, in the last place, a word of exhortation, and it shall be but a 
word. You whom God hath called to any honour or office appertaining to 
justice, as you tender the glory of God, and the good of the commonwealth; 
as you tender the honour of the king and the prosperity of the kingdom ; 
as you tender the peace and tranquillity of yourselves and neighbours ; as 
you tender the comforts of your own consciences, and the salvation of your 
own souls, set yourselves thoroughly, and cheerfully, and constantly, and 
conscionably to discharge with faithfulness all those duties which belong 
unto you in your several stations and callings, and to advance, to the utmost 
of your power, the due administration and execution of justice. Do not de- 
cline those burdens which cleave to the honours which you sustain. Do 
not post off those businesses from yourselves to others which you should 
rather do than they, or, at least, may as well do as they. Stand up with 
the zeal of Phineas, and by executing judgment help to turn away those 
heavy plagues which God hath already begun to bring upon us ; and to 
prevent those yet heavier ones, which, having so rightly deserved, we have 
all just cause to fear. Breathe fresh life into the languishing laws by mature 
and severe and discreet execution. Among so many oppressions as in these 
evil days are done under the sun, to whom should the fatherless and the 
widow, and the wronged, complain, but to you ? Whence seek for relief, 
but from you ? Be not you wanting to their necessities. Let every party 
have a fair and an equal hearing. Examine proofs ; consider circumstances : 
think no pains, no patience, too much to sift out the truth. Neither by 
inconsiderate haste prejudice any man's right; nor weary him out by 
torturing delays." — Bishop Sanderson's First Sermon Ad Magistratum, folio 
edit. 1681. pp. 91 and 99. 



43 

intervals, at the head of my paper, that I may know what 
progress has been made in it ; and I will then take care that 
no party in the suit, and no one connected with the adminis- 
tration of justice, shall retard it in its course/' 

I trust that I am not too sanguine in assuming that every 
Equity Judge will be disposed, for the furtherance of justice, 
to undertake the superintendence of the causes he has decided, 
if a convenient method be pointed out for adoption. I pro- 
pose, then, that every cause referred to a Master should 
re-appear at the head of the Judge's paper, at certain stated 
intervals of time, and that the parties interested should 
attend before the Judge in chambers, to explain what has 
been done in the cause in the meantime ; and although there 
is no magic in a particular day, yet I am persuaded that it 
would conduce to much regularity if, in all the after-stages, 
a cause should be treated as belonging to the day on which 
judgment was given in it. And the first period on which the 
cause should re-appear should be, I conceive, if the judgment 
were given on a Wednesday, on the following Wednesday, 
for the Register to report to the Court whether the decree or 
order has been drawn up according to the minutes, and 
passed. And for the solicitors of the parties who have the 
prosecution of enquiries before the Master, to state whether 
the solicitor's scheme for prosecuting the decree, which I will 
hereafter explain, has been delivered to the opposite parties 
and to the Register. The next attendance would be the 
following Wednesday (the second from the delivery of judg- 
ment), for the parties to attend the Judge at chambers, and 
to discuss before him the various schemes suggested for 
carrying out the decree. These being settled, the third day 
of re-appearance would be the third Wednesday, for the 
Master to report whether he was now ready to prosecute the 
enquiries directed. The fourth interval would be a variable 
one, according to the magnitude of the cause and the nature 
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of the enquiries directed (and which I propose the Judge 
should fix at the third attendance), say at the distance of ten, 
twelve, sixteen, or twenty weeks. It would be better that the 
day of re-appearance should not be a remote one, even if it 
should be clear that the enquiries could not be completed 
without more than the usual allowance of time, for the reason 
before assigned, as to brief intervals for the times of pleading. 
Indeed, Mr. Field has shown that a very great deal may be 
accomplished in three months, in the proving of a pedigree 
(that most troublesome of cases), where there is a disposition 
to accelerate business, (Observations, p. 49,) and in the 
more frequent cause of reference, that of taking accounts) the 
plaintiff does not come into the Master's Office wholly without 
preparation. The defendant's answer, and the inspection of 
books and .papers, which the plaintiff obtains by motion of 
course, on the coming in of answer, furnish him with mate- 
rials for charge of the accounting party, and the latter cannot 
be taken by surprise, as the accuracy of his accounts will 
have been tested by the charges and interrogatories arrayed 
against him in the bill. Whatever should be > the day so 
appointed, it should be notified by the Register to the Master, 
who should be required to deliver to the Register, on the day 
preceding the appointed day, the cause book recommended 
by Mr. Spence to be kept by the Master's clerk. This book 
should be exhibited to the Judge at the attendance of the 
parties, and the narrative of proceedings should be read aloud 
by the Register, and if any default be recorded by the Master, 
it should be discussed before the Judge, and if no satisfactory 
excuse or explanation should be given, the Judge should 
deal with the matter either by dismissal of the suit, or by 
precluding either party from having further opportunity of 
advancing, proving, or investigating items of charge or dis- 
charge, or by attachment for contempt, or by infliction of 
costs, as the nature or extent of the default should appear to 
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deserve. I submit, that as a memorial of what had been 
read from the Master's book, the Judge should add his 
initials to a minute by the Register, of the production and 
reading of the proceedings, and the date, and that if any 
special order be made by the Judge, in reference to any 
default, that it should be entered by the Register at the 
time, in the Master's cause book, and be signed by the Judge, 
and should have the force of an order made by the Judge in 
open Court. 

Of course when an issue is directed, a similar plan of sur- 
veillance should be laid down. It is quite as much needed in 
practice, as proceedings in the Master's Office. 

I have suggested in the preceding paragraph, as a punish- 
ment for default, the issuing of an attachment against the 
defaulter, but I do not mean that this should issue upon the 
application of any party in the cause, because it is clear that 
it would become, as it is now, nearly a dead letter ; what 
I mean is, that the Judge himself, " on the view," as it were, 
of the default, by inspection of the Master's book, should be 
empowered to send the Serjeant-at-Arms, (as the Houses of 
Parliament do in cases of contempt against them,) to appre- 
hend the defaulter, and to consign him to prison, until he 
purge himself of his contempt. It is from no wish on my 
part that suitors should be incarcerated, but if the power 
resided with the Judge, and could be put^in force at his dis- 
cretion, it would ensure almost implicit obedience to the orders 
laid down, for carrying out the decree: for, although solicitors 
might take the chance of an order against their client, for 
payment of costs, as they could indemnify him against it, yet 
they have too much proper feeling to put him in hazard of 
actual imprisonment ; this difference should not be lost sight 
of, in legislating against delays. 

Another very important object to be accomplished, is the 
arranging of the subject matters referred, so that the parties 
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to whom the duty is assigned, may proceed upon them, not 
only with reasonable expedition, but with that degree of fore* 
cast and anticipation of what ought to be done, which will in 
all causes be a saving of time, and, in causes of complexity, 
must be of the highest importance. At present, on the first 
warrant to consider, the Master, upon a hasty glance at the 
papers brought in, is to exercise a judicial mind, and to direct 
the solicitors in what manner he would wish the decree to be 
carried out. Now the Master, from his necessarily imperfect 
knowledge of the case, may easily overlook a matter, which it 
will be essential to consider, before he can make his general re- 
port, and if the matter should continue to be overlooked, until 
his other enquiries are terminated, then tedious procrastination 
must necessarily ensue. To obviate this, I would suggest, 
that the solicitor of the plaintiff should, within a week after 
the delivery out of the minutes by the Register, deliver to 
the Register, and other parties directed to attend the enquiry, 
his scheme for carrying the decree or order into effect, both 
as to matters to be done, and the evidence by which he means 
to establish them, with a suggestion, whether any, and what 
separate reports should be made before the Master's general 
report. I would suggest also, that within the same time the 
plaintiff's solicitor should bring into the Master's Office a 
brief copy of the pleadings and evidence — a copy of the 
chronological narrative of the proceedings and statement — 
and a copy of the minutes of the decree, as finally settled 
by the Judge, and a copy of the plaintiff's scheme for carry- 
ing out the decree. And that within three days after receiving 
the plaintiff's solicitor's scheme, the other parties concerned 
in the enquiries shall deliver their objections or additions to 
it, or a complete counter-scheme, to the Master, Register, and 
the plaintiff's solicitor. And that within two days after- 
wards, the Master shall transmit to the Register, for the 
information of the Judge, a certificate of the scheme he would 
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recommend for adoption. I conceive that the different 
schemes proposed by the opposing solicitors would give the 
Master a far better insight into what is wanting than the 
present plan, on the warrant to consider, and that the Court 
should have the benefit of the Master's experience to assist it 
in settling the solicitor's scheme. On the fourteenth day 
from the delivery of his judgment, I propose that the Judge 
shall determine which of the schemes suggested, or what part 
of each of them, shall be adopted. This " bolting like bran" 
of the proceedings in fieri, whilst the cause is fresh in the 
recollection of the Judge and the practitioners, cannot but 
conduce to the making of due provision for all the objects 
contemplated or necessarily arising out of the reference to 
the Master. On this account, it is very material that the 
solicitor's scheme should be settled in some very short time 
after the delivery of the judgment, and therefore I conceive 
that the fortnight after the settling of minutes should be 
rarely exceeded. 

The scheme being settled, and, as settled, carried into the 
Master's Office, it appears to me that the times of prosecuting 
the enquiries, and the length of time to be allowed on each 
warrant, should be at the Master's discretion. 

Another grievous cause of delay is, that subjects are 
referred to the Masters, for which, it is no reflection upon 
them to say, that they are not fitted either by previous educa* 
tion or pursuits. I allude particularly to matters of con- 
veyancing and questions of account. I apprehend that what 
would be done under the like circumstances by an opulent 
individual, " with all appliances and means to boot," might 
be relied upon as the best for the Court to adopt. Thus, an 
opulent man wishing to have a title to real property sifted, or 
a conveyance settled, would seek the assistance of a good 
conveyancer : he would not lay his papers before an Equity 
counsel. And if the same opulent individual wished to have 
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long-pending accounts examined and balanced, he would em- 
ploy an accountant ; an Equity barrister would be one of the 
last persons he would select for the purpose. Indeed, the 
whole profession, counsel as well as solicitors, are set down 
by mercantile men as indifferent accountants: there are, 
however, undoubted exceptions to this rule. I believe few 
barristers become first-rate leaders at Nisi Prius, unless they 
are both skilled and ready at accounts. One observation, 
however, I would make, though at the hazard of its being out 
of place, that no more salutary regulation could be made for 
the profession and the public at large, than that the Benchers 
of every Inn of Court should make a knowledge of book- 
keeping, both by single and double entry, a condition prece- 
dent to a call to the Bar ; and that the Master of the Bolls, 
and the Judges at Common Law, should exact the same 
knowledge of book-keeping previous to the admission of a 
solicitor or attorney. If the barrister or solicitor pursued his 
profession, his knowledge of accounts would be in frequent 
requisition for his clients : if, on the other hand, he be under 
no necessity of following the profession for his livelihood, his 
knowledge of book-keeping would be of great advantage to 
himself in the management of his estate. 

To return, however, to the point from which I have diverged. 
It will,' perhaps, be said, that occasionally a Master in Chan- 
cery is appointed from the ranks of the conveyancers, and 
therefore that my objection, in that respect, would fall to the 
ground. By no means : it would be so, no doubt, if the 
Master, so appointed, were confined exclusively to convey- 
ancing business and real property questions, because he would 
keep up his reading and knowledge in that branch — these 
subjects would not become unfamiliar by distracting employ- 
ments. But how stands the fact ? There is no discrimina- 
tion amongst the Masters as to their peculiar competency to 
dispose of particular branches of the law, no transfer of that 
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part of a cause with which a Master is not familiar, to another 
who is; but the causes are given to the Masters in rotation, 
so that he who is skilled in conveyancing may be troubled 
with the subtleties of Equity pleading, and the pleader, per 
contra, may be tormented with the niceties of conveyancing. 

The Act of 1840 having conferred upon the Lord Chan- 
cellor the power of appointing such additional officers as he 
should judge necessary, it is to be hoped that the opportunity 
will not be lost, of attaching to the Court two Conveyancing 
Barristers as " Assistant Masters," with competent salaries, 
to ensure the acceptance of the appointment by the most 
competent men. With such an appointment, not only causes 
in which questions of a purely conveyancing character only 
are involved, (as suits for specific performance, where the 
sufficiency of the title is the only matter in dispute,) would be 
greatly accelerated, but where many enquiries are directed, 
and one of them is of a conveyancing or real property cha- 
racter solely, I need scarcely say that much despatch would be 
gained by allowing one of the Conveyancing Masters to prose- 
cute separately the enquiry peculiarly within his province. 

With respect to accounts, as these form the most important 
branch of the administrative duties of the Court of Chancery, 
I would submit that four eminent public accountants of the 
City of London should be attached to the Court as " Assistant 
Masters in Accounts," and that to them should be assigned 
the investigation of all disputed accounts, and that the result 
of their enquiries should be given in the form of a debtor 
and creditor account, and such result should be adopted by 
the Master in Ordinary in his general report. 

I submit, also, that in the large towns in England (the towns 
for instance to which Commissioners of Bankrupt are assigned, 
and for the same districts) either one or two public account- 
ants should be appointed as Assistant Masters Extraordinary, 
for the purpose of conducting investigations into accounts in 

E 



50 

the presenoe of the parties in the country, and that the result 
should, in like manner, be given in a debtor and creditor form. 

If a suitor were dissatisfied with the result of any London 
or provincial account taking, of course he should have an op- 
portunity of excepting to it. If it were upon a question of 
principle, the Court itself would most suitably dispose of it ; 
but if the ground of objection were inaccuracy of the Assist- 
ant Master in a matter of figures, then I would submit that 
the best Court of Appeal would be to three Assistant 
Masters in Account (not being concerned in the original en- 
quiry), and that their certificate should be final. 

The division of labour thus effected could not but be of 
considerable advantage to suitors, and although such an acces- 
sion of assistants to the Court would occasion additional ex- 
pense at the outset, yet doubtless, in process of time, a much 
smaller number of Masters inordinary than are now appointed 
would suffice. But if it were not so, the accelerating of causes 
would be cheaply purchased at the additional expense. 

If, however, the Assistant Masters in accounts should be 
paid by salaries and not by fees, it would not be right that 
the accounts of private individuals should be made up and 
balanced for them at the public cost: I would, therefore, sug- 
gest, that the Master in accounts should certify to the Court 
the state in which he found the books, and the length of time 
which the investigation has required, and to what extent it 
has been occasioned by the negligent state of the books 
of the accounting party, and that upon the report, the Court 
should make such order against the party accounting, for pay- 
ment of a certain sum of money, in solido, towards the fee 
fund of the Court of Chancery, as should seem to be reason- 
able to be paid in compensation for the consumption of the 
Master's time, irrespective of the merits of the suit. 

In the next place, I would submit that, if the plaintiff, or 
any party to whom the prosecution of the suit, or of a par- 
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ticular enquiry before the Master, should be assigned by the 
Judge at the hearing, should not proceed with due diligence, 
it should be competent to any party interested in its prose- 
cution, to summon the defaulter before the Judge at 
Chambers, when the Master's cause book should be produced, 
and unless cause were shown to the contrary, to the satisfaction 
of the Judge, the prosecution of the enquiry should be trans- 
ferred to the party applying, and a minute of the Judge's 
order should be made by the Register in the Master's cause 
book, for the guidance of the Master. A regulation like 
this would, it is conceived, adequately meet the difficulties 
pointed out by Mr. Field, in his Observations, pp. 49, 50. 

I would propose also, that if any officer of the Court should 
wilfully delay the progress of a cause, or hinder any suitor 
from reaping the benefit of a decree in his favour, any party 
aggrieved should be entitled to bring the officer before the 
Judge at Chambers by summons in the cause, and unless an 
explanation or excuse to the satisfaction of the Judge should 
be given, the officer should be subject to fine, imprisonment, 
and suspension or dismissal from office, as the nature, of the 
case would in justice to the suitors require. 

In the preceding part of this pamphlet, I have endeavoured 
to propose some guard against delay, by any person con- 
cerned in the administration of justice in the Court of 
Chancery except the Judge; but the Judge may hear a 
cause, and may unnecessarily delay the giving of his judg- 
ment. It is fitting, therefore, that there should be some 
check against this chance of delay, if it were for the sake of 
appearances only. I would propose, therefore, that the 
Registers of all the Courts of Chancery should, twice a-year, 
viz. in the second week in February, and the second week in 
July, deliver to both Houses of Parliament, a list of causes 
then heard and waiting for judgment, with the date of the 
last day of hearing. Of course such a return could not be 
made without the previous order of the two Houses, but I 
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apprehend that a permanent order to that effect would be 
made without the slightest difficulty. 

In a professed summary of the causes of delay in the Court 
of Chancery, it would be a great error to omit from the cata- 
logue the holidays, scattered over the busiest part of the 
year, and during which, all or some of the Offices of the 
Court are closed. These not only interrupt business, but in 
the aggregate, independently of the indisposition to settled 
work which they generate, they amount to a serious sub- 
duction from the time devoted to business. Besides, they do 
not occur at the same time in all the Offices, nor are the 
Offices uniform in observing the holidays they make at the 
same precise period of the year. Hence practitioners, not 
knowing beforehand the precise times on which the holidays 
will fall, cannot make their arrangements in anticipation. If 
the long vacation, and the holidays at Christmas, and at 
Easter, are not sufficient relaxations for Chancery Officers, 
(and many of the profession would be glad of one fourth of 
this time for recreation,) it would be far better to lengthen 
the fixed holidays, than to continue these hindrances to 
despatch, in the shape of scattered holidays. It might, per- 
haps, be supposed that if the Examiners, or Register, or 
Masters, were allowed to close their Offices, that the Court 
would, at all events, so far compassionate the poor suitor who 
had obtained an order or decree, for payment of money out 
of Court, that he should meet with no impediment of this 
kind in getting his money. Such, however, is not the fact. 
The Accountant-General, the purse-bearer, as it were, of the 
Court, is equally, if not more, indulged than others, with 
desultory absences from his Office : so that it would seem to 
a casual observer, that the Court was in league with her trea- 
surer, to keep the suitors' money in her coffers, as long as she 
could, by giving as few opportunities as possible for drawing 
it out. Surely this absurd custom of keeping scattered holi- 
days will be abolished throughout all the Offices of the Court. 
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I submit that the opportunity of appealing from a decision, 
either to the Lord Chancellor, or to the House of Lords, 
should not only be greatly abridged, but that one definite 
period should be fixed for all appeals : and that the same rule 
should apply to re-hearings ; and that the time should be 
computed from the delivery of the judgment to be appealed 
against or re-heard, and not from the enrolling of the decree. 
It is the rule in Equity, by analogy to that of Courts of 
Common Law, that where a reference has been had to arbi- 
tration, under the statute of William III., the Court of 
Chancery will not set aside the award on any ground, if the 
dissatisfied party should not move to set it aside in the course 
of the term next after the making of the award. Auriol v. 
Smith, 1 Turn, and Buss. 121. And the importance of the 
matters referred would not make any difference. It appears 
to me that the time allowed for moving to set aside an award 
would be a very convenient one to fix as the limit, within 
which a petition for an appeal or re-hearing should be pre- 
sented. It is ample for the consideration of the parties 
decided against, (indeed, in practice, this appeal is usually 
determined upon in matters of importance, at an early stage 
of the suit, and, whenever decided, counsel are not engaged a 
week in making up their minds upon it,) and it would not 
keep the other side in suspense for any unreasonable length 
of time, as the shortest time possible would be about a month, 
and the longest possible (that of judgment given early in 
Trinity Term, which would give the parties until Michaelmas 
Term) would not exceed six months. 

Behearings, however, have been found occasionally neces- 
sary to remedy an obvious oversight in the decree, particularly 
in friendly suits, where the counsel have agreed amongst 
themselves as to the terms of the decree, and there being no 
conflict amongst the parties, the attention of the Judge has 
not been particularly attracted to the consistency of the 
decree he was besought to make. It must be obvious, that 
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the preparation beforehand, by counsel, of the summary of 
the points of law upon which the decree is proposed to be 
founded, and of the minutes which I have before endeavoured 
to enforce at so much length, would render a miscarriage of 
this kind much less probable; but, as it might occur, it 
would not be injurious to the suitors, or tend to laxity of 
practice (which should be carefully guarded against), that the 
Judge at Chambers should have power to entertain applica- 
tions for rehearings, and if satisfied, in any case, that there 
has been a miscarriage through oversight, and that it is not 
an attempt to get the benefit of an appeal, under the mask 
of a rehearing, after the time for appealing had elapsed, then 
that he may direct the cause to be set down for rehearing in 
the usual manner. 

With respect to decrees or orders of the Court, for payment 
of money or of costs, although the Court of Chancery has pro- 
fessedly borrowed the process of execution from the Courts of 
Common Law, yet still it must annex a condition of its own, by 
which delay and expense are incurred. As soon as the plaintiff 
has signed judgment at Common Law for a debt, and has got 
his costs taxed, (of which the defendant has notice,) he may 
instantly issue his execution against the goods or body of the 
defendant ; whereas in Equity, although the party decreed 
against may, by his solicitor, have watched every proceeding, and 
even attended the taxation of the costs, yet the party entitled to 
the money or costs is not permitted to issue his execution, 
in any event, until the lapse of a month from the date of the 
order, nor until he has served a copy of the certificate of the 
amount and costs, and if it be a sum decreed, and not costs 
singly, until he has made his demand either in person or 
under a stamped power of attorney, thus grafting the incon- 
veniences of the Law of Attachment upon the Common Law 
execution, without apparent advantage to any one, and to the 
positive disadvantage of the person presumptively injured by 
the conduct of the party decreed against. Besides, the delay 
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of a month enables a dishonest person to place his property out 
of the reach of an execution. And in the next place, in Equity, 
although attachment against the person is permitted after 
troublesome formalities, yet execution by capias ad satisfacien- 
dum, or against the person, is not permitted. But if the modes 
of execution at Common Law are more expeditious, and certain, 
and effective, as undoubtedly they are, they should be copied 
exactly, and without alteration, by the Court of Chancery. 

Having adverted to the subject of costs, I may be per- 
mitted to say, that the rule at present prevailing, of remune- 
rating practitioners for length instead of brevity of documents, 
and of disallowing remuneration for meritorious employment 
of time in saving trouble, and in advancing the progress of a 
suit, is the most injurious plan that could be devised. With 
the intelligent and experienced Taxing Masters now belong- 
ing to the Court, I conceive that both the public and the 
practitioners would be safe by confiding to them the utmost 
latitude of discretion. But if this be objected to, I would 
suggest that a system of allowance should be devised for the 
several stages in a suit, in addition to a commission on the 
money value involved in the cause, as the most certain 
means to induce all parties concerned to assist to the utmost 
in bringing suits to a close. 

There is a class of causes existing in the Court of Chancery 
for purposes of receivership and administration of funds, in 
which accounts are passed periodically in the Master's Offices, 
but which do not require more from the Court itself than the 
confirmation of the acts of the Master. These causes have 
been humorously, and not inaptly, compared to worn-out 
volcanoes, as occasioning but little mischief contrasted with 
their devastations of old; but these causes may in a moment, 
by death of parties, or other changes in families, become the 
subject of renewed litigation. Whilst, however, in the 
quiescent state, it would seem to be unnecessary to do more 
than to require from the Masters a periodical return of these 
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causes, to be delivered to all the Judges in Equity, and to be 
printed and published for the use of the profession. 

' I have now brought my observations and suggestions to a 
close, and I trust that I have succeeded in showing, as it was 
my aim to do, that the suitor may be speeded on in his way 
to justice : that much of the delay and expense justly charge- 
able upon the Court may be remedied without organic 
changes, by bold and uncompromising, but, at the same time, 
well-directed and feasible reforms in the practice of the Court. 
I have before adverted to the extensive powers vested in 
the Lord Chancellor by the Act of 1840. Of that measure, 
whilst in progress through the House of Commons, Mr. 
Pemberton thus expressed himself, and of Lord Cottenham, 
the then Chancellor : — 

I think infinite good may be done by this Bill. The powers to be 
given to the Lord Chancellor will be necessarily most extensive — all but 
legislative ; — and I trust they will be as fairly exercised as they are liberally 
bestowed. The responsibility will be commensurate with the powers: 
their exercise will be watched by the House with constitutional jealousy, 
but by me, at least, without apprehension or suspicion. The Lord Chan- 
cellor will have the assistance of most able and zealous coadjutors, and 
the support of public opinion. However strongly opposed to him as a 
politician, I have never refused to bear my humble testimony to his merits 
as a Judge : and I have no hesitation in saying, that if he applies to the 
discharge of the duties to be confided to him by this Bill, the same temper 
and firmness, the same ability and knowledge of his subject, which he 
exhibits in his judicial capacity, he will establish a juster, and therefore a 
more lasting claim to the respect and gratitude of his countrymen than it 
has been in the power of any Judge, within living memory, to acquire. — 
Printed Speech, 28 & 29. 

Lord Cottenham has quitted the Woolsack, and has left 
to his eminent successor, who has always identified himself 
with the best interests of the profession, the enviable oppor- 
tunity of entitling himself to "this lasting claim to the 
respect and gratitude of his countrymen. 
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